Terminating a Commercial Tenancy
Where Form and Substance Count

W often hear practitioners
i nvoke the ol d adage about
"form over substance," but
comrer ci al unl awf ul
detainers are one area
where both form and
substance count. If the
formis wong, the

subst ance usual |y doesn't
matter. It is surprising
how often | arge comrerci a
landlord clients, who are
usual Iy owed tens of

t housands in back rent and
charges, try to comence

t he unl awful det ai ner
process thensel ves to save
a fewdollars in attorney's
fees. More often than not,
they find thensel ves mred
i n del ays because they nmade
technical mstakes with the
notices served on the
tenants. O, they have a
hard tine believing an
attorney when they're

advi sed to serve new
notices, confident that the
court will overl ook arcane
technicalities. Such
confidence is typically

m splaced. Wth conmmerci al
unl awf ul detainers, a
practitioner must ensure
that (1) the proper type of
notice or notices are
served and (2) the correct
anmount of rent and charges
are listed in detail on the
notice. Although each of

t hese issues sounds sinple,
it is amazi ng how often

""do it yourself"" clients
and i nexperi enced
practitioners get it wong.

There are five prinmary
types of notices that are
served on conmerci al
tenants to ternminate their
t enancy.

The first is a Three
Day Notice to Pay Rent or
Quit pursuant to Code of
Cvil Procedure § 1161(2),

whi ch may be used only to
demand t he paynent of rent
accrued rent for January,
March, April, etc., but
wi Il skip February. Rather
than appl yi ng the March
check toward February rent
and the April check toward
March rent, the I andlord
allows the tenant to

di ctate what has and has
not been paid. Wen a year
or nore |later the tenant

i s behind by six nonths,
the landlord wants to

coll ect the six nonths
that is now past due and
the rent fromthe prior
February.

Landl ords are usually
convinced that their
attorneys nust be m staken
when i nfornmed that they
will have to file a
separate breach of
contract action to recover
back rent that is nore
than 12 nont hs past due.
Encour age your comerci al
landl ord clients to pay
the ol dest invoice first
wi th the noney received
fromthe tenant and to put
a clause in their |ease
agreenments stating that
this is how all nonies
received will be applied.

Caution your clients
that the anpbunt of overdue
rent stared on a Three Day
Notice to Pay Rent of Quit
nmust be cal cul ated
precisely, should
reference the
correspondi ng month(s) for
which the rent is owed and
cannot dermand rent until

after the stared anopunt
becones due. An
overstatenent wll render
the notice invalid
(al t hough an
understatenent will not).

The client shoul d doubl e
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check its genera
and ensure that the anopunt

| edger

of rent received and owed
has been properly
recorded. Even if tens of
t housands in back rent is
owed, an error of a few
dollars will result in a
judgnment in the tenant's
favor.

A Three Day Notice to
Pay Rent or Quit should
not be used to denmand the
paynment of real property
t axes, common area
mai nt enance charges or
| ate fees unless these
have been defined as
"additional rent" by the
| ease agreenent. Although
many | eases define late
fees as "additional rent,
very few define the real
property taxes, conmon
area mai nt enance fees,
bounced check charges,
managenment fees or other
charges as ""additi onal
rent."" Requesting both
rent and ot her charges on
a Three Day Notice to Pay
Rent or Quit is a comon
m st ake | andl ords make.
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Al t hough sone cases have
upheld a landlord's right
to request non-rent charges
in a Three Day Notice to
Pay Rent or Quit pursuant
to Code of Civil Procedure
§ 1161(2) (see Bevi//l v.
Soura (1994) 27 CA4th 694,
697- 698, FN1), others have
not (Cal-Anerican |Incomne
Properties (1984) 161 CA3d
583, 585-586). It is nuch
safer to denmand non-rent
charges in a Three Day
Notice to Perform Covenant
or Quit pursuant to Code of
Civil Procedure § 1161 (3),
di scussed later in this
article.

If the lease calls for

t he paynent of rent based
on sales (i.e. percentage
rent) or a flat rate in

addition to percentage
rent, the landlord may
serve the second type of
notice -Three Day Notice to
Pay Estinmated Rent or Quit.
The notice mnust
specifically state that it
i s being served pursuant to
Code of Civil Procedure
§1161.1 and that the rent
anount is estimted." "So
long as the landlord's
estimate is reasonable, an
overstatement will not
render the entire notice
invalid. There is a
presunption affecting the
burden of proof that so

| ong as the under-
statement or overstat enent
was wWithin 20% of what was
actually owed, it is
reasonabl e. Code of Civi
Procedure 81161.1(e). The
landlord will also have to
pl ead in the conplaint and
produce evidence at trial
of the reasonabl eness of
the estimate.

The tenant may only
prevail if he or she has
paid a | esser anpunt
within the three days and
that | esser amount is
found by the court to be
the correct anmount of
rent that was in fact
owed. In that event,
however, the tenant will
be the prevailing party
and will nost likely be
entitled to attorney's
fees under the | ease
agreement. Anot her

di sadvantage i s that
following a judgnent in
the landlord's favor at
trial, the tenant who has
paid or attenpted to pay
a | esser anmount of rent
reasonably estinmated to
be due may within five
days pay the difference
bet ween what he or she
estimated and the court
found to be due (plus
costs and fees if
applicable) and retain
possessi on of the
property. This rule does
not apply to a
traditional Three Day
Notice to Pay Rent or
Quit that is not based on
estimated rent due.

Bot h of the above
notices nust be stated in
the alternative, to pay
or quit. If the tenant
pays within the three
days, the landl ord has no
di scretion to refuse the
rent and the tenancy wll
continue. Unlike
resi dential tenancies,
however, conmmerci al
| andl ords are
specifically permtted by
Code of Civil Procedure §
1161. 1(b) and (c) to
accept partial rent
paynments after the

expiration of the three
day notice without risk
of waiving any rights or
def enses, including the
right to recover
possessi on of the
property, so long as the
| andl ord gi ves act ual
notice to the tenant of
the foregoing. The third
type of notice to
termnate a tenancy is a
Three Day Notice to
Perform Covenant or Quit
pursuant to Code of Civi
Procedure § 1161(3),"
"whi ch may be used for

i nnumer abl e br eaches,
including the tenant's
failure to pay rea
property taxes, comon
area nmi ntenance charges
and ot her charges and

fees. Interestingly, the
"12 nonth" rul e does not
apply to non-rent
charges. Thus, the

| andl ord may use a Three
Day Notice to Perform
Covenant or Quit to
demand property taxes or
comon area mai nt enance
charges that are nore
than 12 nonths ol d.
Usually, with a
tenant who is behind in
rent, two notices are
required -a Three Day
Notice to Pay Rent or
Quit and a Three Day
Notice to Perform
Covenant or Quit. The
first notice demands the
past due rent while the
second denands the past
due non-rent charges. The
two notices should be
served together and the
| andl ord shoul d make it
clear that each needs to
be cured. An added
benefit of the two
notices is that it
i nsul ates the |andlord
from accounting errors.
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Even if one of the
notices is found to be
def ective because the
| andl ord has overstated
t he anount due, the
second notice (assum ng
it is correct) wll
suffice to support a
j udgnment of unl awf ul
det ai ner.

The fourth notice
used to terminate a
tenancy is Third Day
Notice to Quit, which may
be used with nonth-to-
mont h tenanci es where the
| andl ord wants the tenant
out regardl ess of the
reason. Civil Code § 1946
and Code of G vi
Procedure 81161(1). No
reason needs to be given
or shoul d be given. Not
giving a reason all ows
the landlord to change
his or her mind about the
reason given w thout
risking a claimof
retaliation. If, for
exanple, the landlord
tells the tenant that he
or she is thinking of
renodel i ng the prenises
and using it for a
different type of tenancy
but then changes his or
her m nd after evicting
the tenant and getting
bids, the land- lord is
| eft open to a charge of
retaliation or pretext.
The tenant may all ege
that the originally
stated reason was never
true and that the
I andl ord's plan all al ong
was to evict the tenant

"1. At |east one case cautions against the approach of trying to re-define rent.
does not make it so:
Redwoods (1994) 28 CA4th 888, 890,

item'rent’
Dills v.

cf. Shakespeare,

because of his or her
race, ethnicity, etc.”
Thus, it is always safer

to give no reason despite
the tenant’s questions.
The final nistake
made by practitioners
with too nuch work and
too little tine is
failing to read the |ease

agreenment in detail.
Unl i ke residenti al
t enanci es, nany tenant

rights can be waived in a
comerci al |ease. See

H gnell v. Gebala (1949)
90 Cal . App. 2d 61, 68-69
in which the | ease called
for a 15-day notice via
registered mail to

term nate a | ease. The
term nati on was uphel d by
t he appel l ate court,

whi ch noted that the
parties were free to
agree to term nation upon
notice different from and
super sedi ng prescribed
statutory noti ce.
Simlarly, experienced
tenants may denmand nore
than three days' notice

for a breach of the

| ease. The | ease
agreenment nmay or may not
define late charges, rea
property taxes, etc. as
"addi tional rent." The

| ease agreenent may have

been nade with a prior
tenant and assumed by the
current tenant.

Therefore, it is

i nperative that a
practitioner carefully
review the |l ease prior to
drafting any notices.

i nternal

Roneo and Jutie, |1, 2,

citations and quotation marks omtted."

Wth alittle tine and

effort, a comerci al
unl awf ul det ai ner action
will be snmpooth and give

the practitioner an
"easy" win. Even a snal
error, however, can

qui ckly conplicate
matters and give the
practitioner an
enbarrassi ng | oss.
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"Merely calling an
lines 43-44 {roses}."



